In this case, it is clear that the citations were issued
after a fatality occurred at the respondent's mine.  The
citations issued after MSHA had completed an investigation
into what may have caused the rock fall.  Typically, fatal
accident investigations invariably result in the issuance
of citations and recriminations which all too often are after-the-
fact attempts by the parties to exonerate each other from
responsibility.  Invariably, MSHA takes the view that since
someone was killed, the respondent mine operator was obviously
at fault and should be held accountable.  The respondent mine
operator reacts by taking a defensive posture that "accidents
happen," and that simply because an accident happens/ it
should not be assumed that the operator has violated the law
and should pay the price.  Once the case comes on for hearing'
before the Judge, the parties attempt to litigate the matter
on the basis of speculative theories and hypothesis.

Citation Mo. 2075266 was issued after the accident
occurred.  Based on certain information obtained during the
course of the investigation, Inspector Siria issued the citation
and charged the respondent with failing to follow its ground
control plan.  The particular plan provision relied on by
Inspector Siria was a provision that requires the respondent
to "take down overhanging highwalls and banks" and to other-
wise insure that "unsafe ground conditions are corrected."
I am convinced that had the rock which killed the miner in
this case not'fallen, there would have been no citation.
Once the rock fell and struck the miner, MSHA felt compelled
to hold someone accountable.

The cited ground control plan requires that overhanging
highwalls and banks be taken down.  Here, the citation was
issued by an inspector with little or no experience in the
inspection of surface mines or highwalls.  As a matter of
fact, when he issued the citation, he made no negligence
findings, and did not mark the appropriate block on the face
of the citation.  At the hearing, after having an opportunity
to ponder on it, he conceded that he didn't know why he failed
to make any negligence findings, and he conceded that he
made a mistake.  Recognizing the fact that an inspector's job
is difficult enough without a Judge second-guessing him,
here the citation issued after an investigation.  I would
think that MSHA would assign an inspector who is experienced
in surface mining inspections to conduct the investigation
and issue any citations which may be warranted.  I am not
particularly impressed by after-the-fact excuses, and it
places the Judge in the untenable position of making credibility
findings based on speculative testimony.

990ED.
